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   PREFACE    

 Council Regulation (EU) No 2019/1111 of 25 June 2019, referred to in this work 
as  ‘ Brussels II-ter ’ , is the pre-eminent EU cross-border family law instrument. 
It provides the EU ’ s rules on jurisdiction, recognition and enforcement of 
matrimonial matters, matters of parental responsibility and international child 
abduction, and governs the placement of children between Member States. 

 Brussels II-ter is the third and latest version of the so-called  ‘ Brussels II 
Regulations ’ , which originated as the Brussels II Convention of 28 May 1998. 
Th is Convention never entered into force. Instead, following the Amsterdam 
Treaty and the communitarisation of judicial cooperation in civil matters, the 
Commission ’ s proposal made in 1999 was converted, remarkably quickly, into 
a Regulation (Council Regulation (EC) No 1347/2000 of 29 May 2000) which 
came fully into force in March 2001. It was the EU ’ s fi rst entry into mainstream 
cross-border family law matters. 

 So far as matters of parental responsibility were concerned, the 2000 
Regulation only applied to children of both spouses on the occasion of 
matrimonial proceedings. It contained no specifi c provisions concerning 
international child abduction (although it was expressed to take precedence 
over the 1996 Child Protection Convention). It did not deal with placements of 
children from one Member State to another and it contained no provisions for 
cooperation between Member States. Th ese restrictions and omissions were 
addressed by Council Regulation No 2201/2003 ( ‘ Brussels II-bis ’ ), but only 
aft er protracted and hard-fought negotiations (particularly in relation to child 
abduction). Brussels II-bis became fully applicable on 1 March 2005. In 2016, 
aft er ten years of application and with 13 Member States applying a Regulation 
to which they had not been party in relation to its draft ing, the EU Commission 
published its Proposal for recasting Brussels II-bis. Th ere followed lengthy 
negotiations which resulted in Brussels II-ter, which became fully applicable on 
1 August 2022. 

 Brussels II-ter has made substantial and, at times, fundamental changes with 
regard to matters of parental responsibility. None is more fundamental than the 
abolition of the need for an  exequatur  for  all  decisions on matters of parental 
responsibility. Alongside this development, Brussels II-ter makes major, but 
complicated, changes to the recognition and enforcement provisions (see further 
below). 

 Another important change made by Brussels II-ter concerns the 
jurisdictional rules on parental responsibility with regard to choice of court, 
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transfer of jurisdiction and jurisdiction to take provisional measures in urgent 
cases. Key changes, too, are made in relation to international child abduction 
on which there is now a separate chapter rather than a single article, as was 
the case previously. Of particular note are the new provisions concerning the 
timing of abduction proceedings, the more limited application of the  ‘ override 
provision ’  and clarifying that a return order ranks as a  ‘ decision ’  for the purposes 
of the Regulation. Th e importance attached to international child abduction is 
refl ected by the fact that it is now included in the title of the Regulation. 

 Other notable changes include: making express and separate provision for 
listening to children in proceedings concerning matters of parental responsibility; 
having a separate chapter (rather than a single article, as was the case previously) 
dealing with authentic instruments and agreements; enhancing the provisions 
concerning cooperation between Central Authorities; introducing express 
provision for cooperation and communication between courts; and substantially 
revamping the provisions governing the placement of children from one Member 
State to another. Finally, mention should be made of the new provisions that 
helpfully clarify the relationship between Brussels II-ter and the 1996 Hague 
Child Protection Convention. 

 Welcome though most of these changes are, they come at a cost, not least 
in the sense that Brussels II-ter now comprises 105 Articles and 98 Recitals 
compared to 72 Articles and 33 Recitals in Brussels II-bis. But on top of this 
expansion, Brussels II-ter has become more complex, particularly following the 
decision to maintain the distinction between what are now termed privileged 
and non-privileged decisions with regard to recognition and enforcement. While 
the pros and cons of this decision can be debated, what cannot be justifi ed is the 
convoluted structure of Chapter 4, which is hard to negotiate. 

 It cannot go without comment that in contrast to all the changes made to 
matters of parental responsibility, Brussels II-ter makes no substantial changes 
with regard to matrimonial matters. Indeed, the provisions concerning 
matrimonial matters have essentially remained the same since the 2000 Brussels II 
Regulation. Notwithstanding the criticisms that it is unsatisfactory to have 
multiple non-hierarchical grounds of jurisdiction and that there is no power of 
the parents to agree on jurisdiction or of the courts to transfer proceedings, in its 
2016 Proposals to recast Brussels II-bis, the Commission refrained from making 
any recommendations for substantive changes with regard to matrimonial 
matters. Th is was not because the Commission necessarily considered the 
provisions relating to matrimonial matters to be beyond reproach, but, rather, 
because it did not want to run the risk of opening up the whole topic of 
matrimonial matters, given the probable divergent views of the new Member 
States that had not been party either to the 2000 Brussels II Regulation or the 
Brussels II-bis negotiations, in particular concerning same-sex marriages. It is 
suggested that when Brussels II-ter next comes to be reviewed, the EU legislature 
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must bite the bullet about re-examining the provisions relating to matrimonial 
matters. 

 Th e book aims to provide an in-depth discussion of this complex Regulation. 
It endeavours to provide not only a clear exposition of the Regulation ’ s 
provisions but also a critical evaluation of them. Rather than an article-by-article 
analysis, the book comprises separate chapters on discrete parts covered by the 
Regulation, namely: the history and scope of Brussels II-ter, common rules on 
court proceedings, jurisdiction in matrimonial matters, jurisdiction in matters 
of parental responsibility, coordination of proceedings, international child 
abduction, the hearing of the child, recognition, enforcement and authentic 
instruments and agreements, and cooperation in matters of parental responsibility. 
Th e book concludes with a chapter on the relationship between the EU and 
the UK following Brexit. Th is chapter discusses, among other issues, the oft en 
problematic inter-relationship between Brussels II-ter and the 1996 Hague Child 
Protection Convention. 

 Th e book was originally planned by Nigel Lowe and Costanza Honorati, who 
participated in the Expert ’ s Group supporting the Commission in the preparatory 
work. Nigel draft ed Chapters 1, 6, 7, 11 and 12, and Costanza draft ed Chapters 2, 
3, 4 and 5. Michael Hellner joined at a later stage and draft ed Chapters 8, 9 and 
10. All the authors have read and commented on each other ’ s chapters and have 
had the benefi t of a fruitful and stimulating debate and exchange of views, which 
they hope will be transferred to the reader. 

 We have sought to consider the law as we understand it to be as of 31 July 
2023. 

 Like Brussels II-ter itself, the book has been a long time in its preparation 
and the authors are grateful to Intersentia for their patience and commitment 
to the work. 

 Nigel Lowe 
 Costanza Honorati 

 Michael Hellner 

 10 November 2023 
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